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      J U D G M E N T  

 
1. The prosecution case, in a nutshell is that an FIR was lodged by Sri 

Debajit Bhuyan on 21.06.2011 stating, inter alia, that on 19.06.2011 his uncle, 

Rameswar Bhuyan was driving the dumper No. AS 12/E-1635 and when he 

reached near Siva Temple, Jamuguri Centre at about 6.30 PM, one 11 year old 

boy slipped and came below the back wheel of the dumper and died. Pursuant 

to which a group of youths, incessantly assaulted his uncle for about 45 

minutes and left him injured. It was stated that the group led by Sri Trinayan 

Hazarika assaulted and left his uncle in a critical condition and fled. The 

informant further stated that his uncle was immediately shifted to the Primary 

Health Centre and subsequently shifted to GMCH. However, he expired at 3.30 

PM on 20.06.2011. The same was registered as Jamuguri PS Case No. 

59/2011. 

 

2. After due investigation, charge-sheet was submitted against the eleven 

accused persons, namely, (i) Sri Trinayan @ Trinoyan Hazarika (ii) Sri Rintu 

Barua (iii) Sri Dibyajyoti Barua (iv) Sri Bhabindra Bhuyan (v) Sri Kakumoni Oza 

(vi) Sri Niranjan Das (vii) Sri Mintu Saikia @ Jan (viii) Sri Krishna Das (ix) Sri 

Jaganath Das (x) Sri Dadul Hazarika (xi) Sri Rajib Saikia @ Dharmeswar 

Hazarika @ Bapdhan under section 143/302 IPC. In the chargesheet so filed, 

Partho Pratim Baruah (since deceased) was also names as accused. However, 

GR Records reveal that the said person expired on 15.3.14 and hence case 

was ordered to be abated against the said person by order dated 11.6.14. 

 

3. The accused persons entered appearance and after observing 

necessary formalities, the offence being Sessions triable, was committed to 

the Court of Sessions for trial by the Chief Judicial Magistrate, Sonitpur, 

Tezpur.  

 

4. After hearing both sides and on perusal of the police report furnished 

u/s 173 of the Cr. P.C, formal charge u/s 147/149/302 IPC was framed, read 
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over and explained to the accused persons to which they pleaded not guilty 

and claimed to be tried. Hence, this trial.   

 

5. In support of the case, the prosecution examined ten witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused persons were 

examined u/s 313 of the Cr. P.C. 

 

POINTS FOR THE DETERMINATION  

(i) Whether the accused persons on 19.06.2011, at Jamuguri Centre, were 

members of unlawful assembly?  

(ii) Whether the accused persons in prosecution of common object 

committed rioting on 19.06.2011 at Jamuguri Centre?  

(iii) Whether the accused persons, being members of unlawful assembly, in 

prosecution of common object, committed knowingly and intentionally 

the death of Rameswar Bhuyan? 

 

7. I have carefully examined the evidence on record and heard arguments 

of both sides.  

 

DECISION  AND REASONS THEREOF 

 

8. PW- 1, Sri Debojit Bhuyan deposed that on 19.6.2011 while at 

Lakhimpur, he was informed by his sister-in-law, Susaka Baruah, that 

Rameswar Bhuyan’s vehicle had met with an accident. PW 1 stated that he 

immediately started for Jamuguri and when he reached Jamuguri he learnt 

that his uncle, Rameswar had been taken to Guwahati for treatment thus he 

too went to Guwahati. PW 1 stated that his uncle Rameswar Bhuyan expired 

on 20.6.2011 at GMC Hospital. Inquest (Ext.2) and post mortem was 

conducted on his dead body. PW 1 stated that the local people of Jamuguri 

Centre informed him that there were boulders laid near the road near 
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Jamuguri Shiv Temple and the two boys were standing with their leg on the 

boulder, suddenly the boulder skidded and one boy slipped and came below 

the back side of the tyre of his uncle’s vehicle and he expired. PW 1 stated 

that he was informed that many people forming a mob, in the leadership of 

Trinayanan Hazarika assaulted his uncle and injured him grievously. PW 1 

stated that he lodged FIR (Ext. 1) in connection with the occurrence.  

 

9. In cross examination, PW 1 stated that he did not witness the 

occurrence, when he had reached Guwahati, his uncle had already been 

admitted in the ICU of Dispur Hospital and that later he was taken to GMCH. PW 

1 stated that he was informed over phone in Guwahati itself about the 

involvement of Triyanayan Hazarika. PW 1 stated that many persons had 

rang/called and informed him but he could not recall their names. PW 1 

admitted that he had not stated in FIR that others rang and informed him about 

Triyanayan Hazarika. PW 1 denied the suggestion that he had not stated before 

the IO in the manner he had deposed in the Court, more specifically with regard 

to a boy skidding from the boulder and of coming below the tyre of his uncle’s 

vehicle the involvement of Trinayan Hazarika.  

 

10. PW- 2, Sri Sasanka Baruah deposed that on 19.6.2011, his uncle-in-

law, Rameswar Bhuyan was plying a dumper under a contractor and when 

he/Rameswar Bhuyan was driving the vehicle towards Jamuguri Centre, two 

small boys were coming on a cycle. One of the boys went up the stones which 

were lying near the road, fell behind the rear wheel of the dumper and died. 

PW 2 stated that his brother, Lachit Baruah informed him about the 

occurrence and summoned him. PW 2 stated that he reached the place of 

occurrence and saw many people attacking the dumper and his cousin 

Rameswar, who was in the driver’s seat. PW 2 further stated that when he 

was confirmed that the dumper was that of his uncle, his aim was to save his 

uncle from the mob which had attacked the dumper. PW 2 stated that there 

were two police personnel on the spot, he asked them to help but they 

avoided and did not help. PW 2 stated that he scampered here and there for 
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help and looked for his villagers. PW 2 stated that he too was injured by a 

person, with beard, whom he could not identify. PW 2 stated that it was not 

possible for him to say who had assaulted his uncle, as it was evening hours.  

PW 2 was declared hostile at the instance of the prosecution.  

 

11. In cross examination, by prosecution PW 2 denied the suggestion that he 

had stated before the IO that: “ At that time he saw Master Bhabindra Bhuyan 

kick khura twice and Dadul Hazarika beat khura inhumanly with a weapon falling 

in the category of rubber and he pulled khura with his legs and left him in that 

condition. In the first instance, he had seen VDP member, Dibyajyoti Baruah lift 

one big stone with an intention to assault him, when khura was inside the 

vehicle. Bhabindra Bhuyan and Dadul Hazarika inhumanly assaulted him.“ PW 2 

denied the suggestion that he had not narrated before the I/O as was being 

attributed by the prosecution. 

 

12. In cross examination, PW 2 stated that when he reached the spot he saw 

a gathering of large number of persons, two police SI were there but they did 

not help. PW 2 stated that he had not stated before the IO in the manner being 

attributed to him by the Ld. Addl. PP. PW 2 stated that he had only stated that 

the said persons were also present at the place of occurrence. PW 2 stated that 

200-300 people had gathered and many were only watching. PW 2 stated that 

he had stated before the IO that his only intention at the relevant time was to 

save his uncle and he did not have any occasion to identify the assailants and, 

as there was no light, the same would have been futile as well. PW 2 stated that 

one person had pushed him when he tried to save his uncle but he could not 

even recognise the said person. PW 2 stated that he knew Bhabindra Bhuyan 

who was a teacher and Dibyajyoti who was the VDP Secretary. PW 2 stated that 

police personnel present did not take any action which, infuriated the people.  

 

13. PW- 3, Sri Mantu Kandu stated that on the date occurrence he was in 

his shop, at about 6.30 PM, he heard commotion at Jamuguri Centre. PW 3 

stated that Phanindra Bhuyan rang him up that he had heard that some 
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incident had taken place at the Centre and PW 3 was asked to inform what 

had happened. PW 3 stated that when he went towards the place of 

occurrence, he saw one small boy lying dead on the road. Thereafter, he went 

ahead and saw one yellow dumper being attacked by many persons. PW 3 

stated that there were about 200 people, there was electricity line running on 

top where the dumper was stationed. PW 3 stated that when people tried to 

put the dumper on fire, he stopped the crowd by saying that there was a 

chance of their Centre itself being burnt. However, none listened as they had 

become volatile. PW 3 stated that at that time, the electricity went off and 

there was darkness. He heard commotion of people assaulting a person about 

100 metre from where the dumper was stationed. The crowd was attacking 

the person and on seeing the same, he returned. PW 3 was declared hostile at 

the instance of the prosecution. 

  

14. In cross examination by prosecution, PW 3 denied the suggestion that 

he had not stated before the IO that “ near the Shiv Mandir I saw one dead of 

a minor child on the road, I saw many persons pelting thrown on the driver of 

the vehicle. I saw Dibyajyoti @ Lopi first throw a stone, there were about 150 

persons there, two young boys got up on the vehicle and assaulted the driver, 

I did not recognise them, since there was not light, I could not recognise the 

persons. When Dadul, a banana seller, picked up a lathi and hit at the vehicle 

Dadul got hurt. When I confronted Dadul , he in turn hit me back. I saw Dadul 

pull the driver, assault him with a chain and leaving the driver thus, Dadul left. 

Dibyajoti told me that the vehicle was not known to me and asked me why I 

was stopping them from burning and he threatened me from the back. Later 

when the persons tried to burn the vehicle, I tried to stop as the Centre would 

have burnt. Trinayon, Niranjan, Krishna, Bapdhan, J.K Baruah were there at 

the place of occurrence. Though I did  not see them assault but later I heard 

that they had assaulted from other persons at the Centre.“   

 

15. In cross examination by defence PW 3 declined that he had stated before 

the IO in the manner being attributed by Ld. Addl PP and stated that  there were 
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about 200-300 people and the police personnel present but did not extend their 

support and help.  

 

16. PW- 4, Sri Purna Borah stated that on the date of occurrence he heard 

commotion while he was in his shop at about 6.30 PM. He saw people 

attacking a dumper with stones and other articles and further saw fire below 

the dumper. PW 4 stated that he tried to put the same off. PW 4 stated that 

200-300 people had gathered, he saw people attacking the driver of the 

dumper who was later taken to the hospital. 

 

17. In cross examination, PW 4 stated that later he came to know that a 

small boy had been killed when he came under the dumper and since the driver 

of the dumper had not stopped, people had got angry. PW 4 stated that it was 

dark so he had not seen the ones had who attacked.   

 

18. PW- 5, Sri Dilip Bhattacharjee stated that on the date of occurrence he 

was in his shop, about 200 people were chasing a dumper on the road, near 

his shop. He came out of his shop and saw that people had attacked the 

driver of the dumper and burnt the dumper. PW 5 stated that it was dark, the 

electricity had gone. He tried to extinguish the fire on the dumper. PW 5 

stated that he could not say who were the persons who attacked the driver of 

the dumper.  

 

19. In cross examination, PW 5 stated that he along with many others had 

tried to extinguish the fire on the dumper. PW 5 stated that their aim was to 

prevent any fire from spreading to the shops.  

 

20. PW- 6, Sri Bipul Sharma stated that on the date of occurrence he was in 

the shop of one of his friends, situated at Jamuguri Centre, he heard that a 

dumper had killed a boy. PW 6 stated that he saw some people chase the 

dumper. Apprehending that there would be some untoward incident, he went to 

his residence. The defence declined to cross examine PW 6. 
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21. PW- 7, Tridip Rai stated that on the date of occurrence at about 6.30 

PM, he was in the market and heard that one dumper had knocked down one 

small boy who belonged to Pasigaon. PW 7 stated that he went to the place of 

occurrence and saw the dead body of a boy. Crowd had gathered. PW 7 

stated that one person in the crowd pulled the driver of the dumper and took 

him inside the compound of Late Indra Saikia and people started beating him. 

PW 7 stated that he had not gone there. PW 7 stated that police too come 

and people took the driver to the hospital. PW 7 stated that on the next day 

he heard that Lopi Hazarika, Trinayan Hazarika, Niranjan Das and others had 

assaulted the driver of the dumper. Later, he learnt that the driver had died. 

PW 7 stated that on 21.6.2011, police called him and enquired about the 

father’s name of Krishna Das, Lopi Hazarika, Trinayan and others and he was 

not asked anything else. PW 7 was declared hostile at the instance of the 

prosecution. PW 7 denied the suggestion that he had stated before the I/O 

that : “ Many people had beaten. Out of them he saw Niranjan Das beat with 

an iron rod, Trinayanan Hazarika assaulted with lathi, Dibyajyoti Baruah beat 

with a big stone, Krishna took a iron rod and assaulted and Bapan assaulted in 

the eye with lathi. He also saw Bhabindra Bhuyan and Madhujya Nath assault. 

Apart from them, though he saw many people assault, he could not say the 

names. He frequently use to see all of them in the Centre. Out of them, he 

had also seen Tutu Ojha of Pasigaon. Dadul of Mahamara had pulled the 

person when he was in half dead condition. “ 

 

22. In cross examination, PW 7 stated that he had written FIR at Jamuguri 

PS. PW 7 stated that he could not say who informed him that Lopi Hazarika, 

Trinayan Hazarika, Niranjan Das and others had beaten the driver of the 

dumper. PW 7 stated that he had not stated before the police the statements 

being attributed to him by the Addl PP. PW 7 stated that he could not say 

what the police had recorded nor could he say who had assaulted.  
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23. PW- 8, Paresh Kr Nath deposed that on 19.6.11, at about 6.30 PM a 

phone call was received at Jamuguri PS that one accident had taken place 

near Shiva Mandir, near the market. On receipt of information he along with 

ASI Rajen Borah, Dilip Borah went to the place of occurrence and saw a dead 

body lying on the road. PW 8 stated that ASI Daneshwar Deka was in charge 

and therefore he informed him about the occurrence. Jagat Das, Constable 

was also there. PW 8 stated that a little further from the dead body, a dumper 

was stationed and the driver was there inside the dumper. Crowd of about 

100-150 persons had gathered. PW 8 stated that the crowd started pelting 

stones on the dumper. The driver could not stay inside the dumper because of 

the pelting of stones and people too started pulling the driver out. PW 8 

stated that he tried to save the driver by taking him inside a house nearby, 

which was locked. But he could not take him inside as, the lock was not 

opened. PW 8 further stated that three-four of the policemen, tried to save 

the driver by shielding him. In the meantime, the driver jumped a wall and 

went inside a campus. The crowd caught him in the campus and started 

beating him. PW 8 stated that OC, SDPO and IC were informed. They took the 

driver to Dholaibhil Hospital. PW 8 stated that he could not say who assaulted 

the driver as, there was a huge crowd. PW 8 was declared hostile at the 

instance of the prosecution. 

 

24. In the cross examination by prosecution, PW 8 denied the suggestion 

that he had stated before the IO that: “In the crowd about 200 persons were 

there. Out of them, he saw VDP Secy Dibyajyoti Baruah, Niranjan Das, driver 

Jaan and Paan shop keeper Bapdhan beating/assaulting. Many people were 

there. He knew them by face but not by name or address. Again, Bhabendra 

Bhuyan and Madhurjya Nath too were there.”  

 

25. In the cross examination by defence, PW 8 stated that he was an ASI 

and as such being a police officer he did not want the culprits to go scot free. 

PW 8 stated that he had not stated before the IO as attributed to him by the 

Addl PP. He had not taken the names of any persons as he had not seen who 
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had assaulted. PW 8 stated that there was a large crowd, there was no 

electricity, people could not be recognised, some persons were there just 

watching. PW 8 further stated that IO Tarun Medhi, had not gone with them, 

he was called later and was not present at the time of occurrence. 

 

26. PW- 9, Constable Jagat Das, deposed that on 19.6.11, at about 6.30 

PM a phone call was received at Jamuguri PS from Dilip Choudhury, Home 

Guard, that one accident had taken place near Shiva Mandir near the market. 

PW 9 stated that he along with SI Joseph K Bhang, Probationer went to the 

place of occurrence and saw a dumper. On seeing them, the driver of the 

dumper came out of the dumper. PW 9 stated that they requested the person 

whose house was situated near the place of occurrence to open the gate so 

that they could save the driver but he did not open the door. PW 9 stated that 

there was a small byelane nearby, the driver was pushed inside. PW 9 stated 

that he was waiting and saw the crowd run. PW 9 further stated that driver 

jumped a wall, the crowd ran towards the driver and assaulted him behind the 

wall. Ambulance was called and the driver was sent to the hospital and 

thereafter they returned to the police station. PW 9 stated that he could not 

say who assaulted the driver. PW 9 was declared hostile at the instance of the 

prosecution.  

 

27. In cross examination by prosecution, PW 9 denied the suggestion that 

he had stated before the IO that : “ At that time, he saw the following persons 

assault : Bikash Borah of Borghogia, Chinku Baruah of Borbhogia Gosaichuk, 

Kaku Ojha, Dadul Hazarika , Jaan Saikia all of Passigaon, Bhabindra Bhuyan of 

Bahbaria Satra,, Bapdhan Saikia of Passigaon, Niranjan Das of Khadi basti, 

Krishna Das of Kholibari, Dibyajyoti Baurah of Gopalpur.” PW 9 denied the 

suggestion that he had deposed falsely for the sake of the accused persons. 

 

28. In cross examination by defence, PW 9 stated that he had newly 

joined at Jamuguri PS and he as such, was not acquainted with the persons of 

the locality. PW 9 admitted that he had stated before the IO that because of 
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no electricity, he could not see and identify the persons in the crowd. PW 9 

further stated that the driver crossed a 10 ft wall, there were steps to go up 

the wall, when he saw the driver he was lying flat on the ground. PW 9 stated 

that he had not stated as was being attributed to him by the Ld. PP. PW 9 

stated that the driver was on the other side of the wall.  

 

29. PW- 10, Tarun Kr Medhi deposed that on 19.6.2011 he along with his 

staff had gone for railway track patrolling duty after recording GDE No.449 

dated 19.6.2011 at Jamuguri PS. PW 10 stated that at 6.45 PM when they 

reached Nayanpur, Jungbasti, Paresh Nath, ASI informed him over mobile that 

there was an accident at Jamuguri Centre and one minor child had died and in 

connection with the same there was tension in the area. PW 10 stated that he 

immediately went to the spot, informed the SP and other Senior Officers about 

the same and requested to deploy an arms party. PW 10 stated that he 

reached the spot and picked up the dead body of minor child, vehicle No. AS-

12E-1535 and brought both to the police station. PW 10 further stated that 

the public had mercilessly beaten the driver of the vehicle namely, Rameswar 

Bhuyan who had already been sent to the hospital by the police who had 

reached the spot before him. PW 10 stated that he prepared sketch map (Ext. 

3) and recorded the statement of witnesses. PW 10 stated that in connection 

with the said occurrence, Sri Debojit Bhuyan lodged an FIR on 21.06.2011 and 

the same was registered as Jamuguri PS Case No. 59 of 2011. PW 10 stated 

that in the meantime, Rameswar Bhuyan, driver of the truck was sent to 

GMCH for treatment, however he expired there. PW 10 stated that records 

reveal that Inquest (Ext. 2) was conducted on the dead body of Rameswar 

Bhuyan and the same was forwarded for post mortem at Guwahati vide dead 

body challan (Ext. 4). PW 10 stated that subsequently Post mortem report 

(Ext. 4 A) was collected from Guwahati and chargesheet (Ext. 5) submitted by 

Ramakanta Nath, SI of Police. PW 10 confirmed the statements of PW 2/ 

Sasanka Baruah (Ext. 6), PW 3/Mantu Kundu (Ext. 7), PW 7/ Tridip Rai (Ext. 

8), PW 8/ Paresh Kr Nath (Ext. 9), PW 9/ Jagat Das (Ext. 10) recorded by him 

and exhibited the same. 
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30. In cross examination, PW 10 stated that till recording of GDE No.449, 

the occurrence had not taken place and on receipt of the information, he 

immediately went to the place of occurrence at about 8.30 PM, which was 

about 100 metre from the police station.  PW 10 stated that he could not say 

whether Paresh Nath recorded any GDE. PW 10 further stated that in his diary 

neither truck nor dumper was written, only number of the vehicle was written 

and the said vehicle was sent to the police station. PW 10 stated that he 

prepared sketch map (Ext. 3) in connection with GDE No. 449 itself, where he 

had not mentioned the time nor had he stated the breadth of the road. PW 10 

stated that he had not recorded the statement of Ram Maheswari and Prem 

Sagar, whose name he had mentioned in the sketch map. PW 10 further 

stated that he could not say whether the extract of GDE No. 449 had been 

submitted with the chargesheet. PW 10 stated that PW 1, Debojit Bhuyan had 

not stated before him that : “He was informed that his uncle’s Dumper 

/vehicle was  coming from Chowkighat and when it reached Jamuguri Shiv 

Temple, two boys were standing. There were boulders laid near the road. Two 

boys were standing there with their leg on the boulder. The boulder suddenly 

skidded and one boy slipped and came below the back side of the tyre of his 

uncle’s vehicle and he expired.”  PW 10 admitted that PW 1 stated before him 

that when he was in Guwahati, one unknown person of Jamuguri informed 

him that under the leadership of Trinayanan Hazarika many persons assaulted 

khura. PW 10 denied the suggestion that PW 2, 3, 7,8,9 had not stated before 

him, as recorded by him in their statements as exhibited. PW 10 stated that 

he could not say about the family members of Late Indra Saikia nor did he 

carry out investigation in the house of Indra Saikia.  

 

31. In the instant case, the accused persons are facing trial for being 

members of unlawful assembly on 19.06.2011 and in furtherance of common 

object of the said assembly having caused riot and the death of Rameswar 

Bhuyan. The case of the prosecution is that the accused persons formed 

themselves in an unlawful assembly and with the common object of harming 
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the person of the driver of the Dumper No. AS-12E-1535 /Rameswar Bhuyan 

attacked him on 19.06.2011, with an intention to kill him and intentionally 

committed the murder by assaulting him. Ext 1 (FIR) shows that the same 

was lodged on 21.06.2011 wherein it was stated that the informant heard 

from others that several persons under the leadership of accused Trinayan 

Hazarika, had assaulted his uncle. 

 

32. It is established principle of law that before convicting accused with 

the aid of Section 149 IPC, the Court must give clear finding regarding nature 

of common object and that the object was unlawful. In the absence of such 

finding as also any overt act on the part of the accused persons, mere fact 

that they were present and or armed would not be sufficient to prove 

common object. Section 149 creates a specific offence and deals with 

punishment of that offence. Whenever the court convicts any person or 

persons of an offence with the aid of Section 149, a clear finding regarding 

the common object of the assembly must be given and the evidence discussed 

must show not only the nature of the common object but also that the object 

was unlawful. Before recording a conviction under Section 149 IPC, essential 

ingredients of Section 141 IPC must be established. The above principles have 

been reiterated in Bhudeo Mandal and Others vs. State of Bihar (1981) 2 SCC 

755.  

 

33. In Rajendra Shantaram Todankar vs. State of Maharashtra and others 

(2003) 2 SCC 257, the Hon’ble Supreme Court again explained Section 149 

and held as under:  

 
"14. Section 149 of the Indian Penal Code provides that if an offence is 
committed by any member of an unlawful assembly in prosecution of 
the common object of that assembly, or such as the members of that 
assembly knew to be likely to be committed in prosecution of that 
object, every person who at the time of the committing of that offence, 
is a member of the same assembly is guilty of that offence. The two 
clauses of Section 149 vary in degree of certainty. The first clause 
contemplates the commission of an offence by any member of an 
unlawful assembly which can be held to have been committed in 
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prosecution of the common object of the assembly. The second clause 
embraces within its fold the commission of an act which may not 
necessarily be the common object of the assembly, nevertheless, the 
members of the assembly had knowledge of likelihood of the 
commission of that offence in prosecution of the common object. The 
common object may be commission of one offence while there may be 
likelihood of the commission of yet another offence, the knowledge 
whereof is capable of being safely attributable to the members of the 
unlawful assembly. In either case, every member of the assembly 
would be vicariously liable for the offence actually committed by any 
other member of the assembly. A mere possibility of the commission of 
the offence would not necessarily enable the court to draw an inference 
that the likelihood of commission of such offence was within the 
knowledge of every member of the unlawful assembly. It is difficult 
indeed, though not impossible, to collect direct evidence of such 
knowledge. An inference may be drawn from circumstances such as the 
background of the incident, the motive, the nature of the assembly, the 
nature of the arms carried by the members of the assembly, their 
common object and the behaviour of the members soon before, at or 
after the actual commission of the crime. Unless the applicability of 
Section 149 -- either clause -- is attracted and the court is convinced, 
on facts and in law, both, of liability capable of being fastened 
vicariously by reference to either clause of Section 149 IPC, merely 
because a criminal act was committed by a member of the assembly 
every other member thereof would not necessarily become liable for 
such criminal act. The inference as to likelihood of the commission of 
the given criminal act must be capable of being held to be within the 
knowledge of another member of the assembly who is sought to be 
held vicariously liable for the said criminal act...."  
 

34. In the case at hand, the prosecution witnesses have stated that large 

number of persons gathered near Shiva Mandir situated near Jamuguri Centre 

when one minor boy died in an accident involving the dumper which at the 

relevant time was driven by Rameswar Bhuyan. As to the number of persons 

present at the place of occurrence, whereas PW 2, has stated about a 

gathering of 200-300 people, PW 3, PW 4 and PW 5 have mentioned about a 

gathering of 200 persons. PW 8 on the other hand spoke about a crowd of 

100-150 people at the place of occurrence.  From the said evidences it is seen 

that on the happening of the accident involving the dumper driven by 

Rameswar Bhuyan, a large crowd gathered at the spot.  
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35. PW 2, PW 3, PW 7 have resiled from their earlier statement before the 

I/O. Four of them along with PW 4, PW 5 and PW 6 have in no uncertain 

terms stated that they could not identify the persons who had 

attacked/assaulted the driver of the dumper. In fact from the evidence of PW 

7 it is seen that the driver of the dumper was beaten up/assaulted by the 

crowd inside the compound of one Late Indra Saikia. PW 8, a police personnel 

who reached the place of occurrence elaborating the actual scene when he 

reached the place of occurrence stated that he had seen the crowd pelting 

stones at the dumper when Rameswar Bhuyan was still in the driver’s seat. It 

is his version that he tried to save the driver by taking him inside a house 

which was locked but since the lock was not opened he could not so take him 

inside. Some policemen tried to save the driver by shielding him but the driver 

jumped a wall went inside a campus, was caught by the crowd and assaulted. 

The prosecution declared PW 8 hostile as he had allegedly failed to identify 

the culprits in the Court. In cross examination the defence has elicited from 

him that since there was no electricity and the crowd was large he had not 

seen who had assaulted Rameswar Bhuyan. PW 8 further stated that some 

persons in the crowd were just bystanders and watching. Coupled with the 

evidence of the PW 8, is the evidence of PW 2 who was related to the 

deceased Rameswar Bhuyan. PW 2 too has also corroborated the other 

prosecution witnesses in stating that since the crowd was very large and it 

was evening time he could not identify the assailants. That two police 

personnel (PW 8 and PW 9) resiled from their earlier statement and were 

allowed to be cross examined by the prosecution, raises doubt as to the actual 

presence and participation of the accused persons at the place of occurrence. 

There is no reason to doubt the veracity of their evidence before this Court, 

more so, in view of the fact that it was evening time, the electricity had been 

cut and there were innumerable persons present at the place of occurrence.  

 

36. Close scrutiny of the prosecution evidence shows that the prosecution 

has failed to prove the actual presence of the accused persons at the place of 

occurrence. None of the prosecution witnesses have confirmed the presence 
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of the accused persons at the place of occurrence. Though the IO has 

recorded the names of some accused persons in his statement u/s 161 Cr.PC 

and attributed the same to the prosecution witnesses, nevertheless the said 

witnesses, as stated herein before, have totally resiled from their statements. 

The informant/PW 1 has named accused Trinayan Hazarika in his FIR, which 

he stated was based on the information received by him from others. Those 

“others” from whom the informant learnt about the crowd being led by 

Trinayan Hazarika are not before this Court and have not adduced evidence. 

 

37. Again, there is no material to show that all the accused shared any 

common object nor the participation of the accused, in the occurrence, has 

been made out by credible evidence.  It is only the fact  of an accident 

involving the Dumper driven by Rameswar Bhuyan, the instantaneous death 

of a minor child in the said accident, the consequent gathering of a huge 

crowd near Shiva Temple, Jamuguri Centre which ultimately turned violent 

and assaulted Rameswar Bhuyan have been proved by the prosecution. The 

prosecution has failed to prove that the accused persons were in fact 

members of that unruly crowd/ assembly. The membership of the said 

assembly itself not having being proved by the prosecution, the entire 

prosecution story fails.    

 

38. Hence, in the light of the principles enunciated for application of 

Section 149 IPC and with the available materials presented by the 

prosecution, it is held that it would not be safe to convict the accused persons 

under Section 149 IPC.  

 

39. Fall out of the aforesaid discussion therefore, is that, the prosecution 

has not been able to establish beyond reasonable doubt that the accused 

persons were members of an unlawful assembly, that the committed rioting 

and intentionally or knowingly assaulted and caused the death of Rameswar 

Bhuyan, as such, all the accused persons are acquitted of the charge u/s 

147/149/302 I.P.C and set at liberty forthwith.  
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40. In view of the aforesaid discussion, it is held that the prosecution has 

failed to prove that the accused persons caused the death of Rameswar Bhuyan, 

beyond reasonable doubt, as such, they are acquitted of the charge u/s 

147/149/302 IPC and set at liberty forthwith.  

 

41. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr. P.C. 

 

 Send a copy of the order to Learned District Magistrate, Sonitpur u/s 

365 Cr. P.C.   

 

 The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 30th day of January, 2016.  

 
 
 
 

Additional Sessions Judge No. 2, 
Sonitpur, Tezpur. 



Page 18 of 18 
 

 
 

A N N E X U R E 
 
 
1. Witnesses for Prosecution  

 
PW 1: Sri Debojit Bhuyan 
PW 2: Sri Sasanka Baruah 
PW 3: Sri Mantu Kandu 
PW 4: Sri Purna Borah 
PW 5: Sri Dilip Bhattacharjee 
PW 6: Sri Bipul Sharma 
PW 7: Tridip Rai 
PW 8: Paresh Kr Nath 
PW 9: Jagat Das, Constable 
PW 10: Tarun Kr Medhi 
 

 
2. Witnesses for Defence  : NIL 
 
3. Court Witnesses :  NIL 
 
4. Prosecution Exhibits: 
 
Ext. 1 : FIR 
Ext 2 : Inquest Report 
Ext 3 : Sketch Map 
Ext 4 : Dead body Challan 
Ext. 4 (A): Post Mortem Report 
Ext 5 : Charge Sheet 
Ext 6 : Statement of Sasanka Baruah u/s 161 CrPC (Proved in original) 
Ext 7 : Statement of Mantu Kundu u/s 161 CrPC (Proved in riginal) 
Ext 8 : Statement of Tridip Rai u/s 161 CrPC (Proved in riginal) 
Ext 9 : Statement of Paresh Kr Nath u/s 161 CrPC (Proved in riginal) 
Ext 10 : Statement of Jagat Das u/s 161 CrPC (Proved in riginal) 

 
5. Defence Exhibits : NIL 
6. Material Exhibits: NIL  
 

 
Addl. Sessions Judge No.2 

Sonitpur, Tezpur 


